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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,
Case No: 05-CV-0329-GKF-PJC

V.

TYSON FOODS, INC., et al.,

N N N N N N N N N

Defendants.

STATE OF OKLAHOMA'’S REPLY TO DEFENDANTS’ RESPONSE
TO MOTION IN LIMINE PERTAINING TO AS YET
UNARTICULATED FUTURE WATER QUALITY CRITERIA (DKT. #2426)

Plaintiff, the State of Oklahoma, ex. rel. W.A. Drew Edmondson, in his capacity
as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the
Environment, J.D. Strong, in his capacity as the Trustee for Natural Resources for the
State of Oklahoma under CERCLA (hereinafter “the State), respectfully submits its
Reply to “Defendants’ Response to State of Oklahoma’s Motion in Limine Pertaining to
As Yet Unarticulated Future Water Quality Criteria [Dkt. #2426]” (Dkt. #2490)
(“Response”):

1. Nowhere in their Response do Defendants contest the following
statements from the State’s Motion in Limine:

° “Bacteria water quality standards based on ‘indicator bacteria’ concentrations
have been accepted since the publication of EPA’s Ambient Water Quality
Criteria (“AWQC”) in 1986.” (Motion at 2.)

° “Defendants’ own expert, Dr. Herman Gibb, has testified that these same
standards advanced by EPA in 1986 are ‘what we’re using today’ as the accepted

method for assessing aquatic microbial human health risks.” (Id. at 2.)

° “Oklahoma’s current mandatory water quality standards are based on indicator
bacteria and are state law.” (Id. at 3.)
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Dkt. #2426 at 2-3. Thus, it is uncontested that use of indicator bacteria is the current
method for assessing aquatic microbial human health risks as a matter of Oklahoma law.
Indeed, indicator bacteria-based standards are the only such standards in existence.
Therefore, Defendants’ arguments and evidence concerning as yet unarticulated future
water quality standards have no conceivable relevance to any issue in the case at bar. At
the very least, such speculative argument and evidence could only confuse the true issues
in this case and prejudice the State.

2. The Court has recently rebuffed Defendants’ attempt to call into question
the use of indicator bacteria in the current water quality standards:

COUNSEL: ... [Y]ou remember the whole issue, Your Honor, over the water
quality standards that were promulgated by EPA in 1986 that were based entirely
on human-impacted waters. And we’ve put in some evidence that EPA is now
reconsidering those in light of the fact that they don’t necessarily bear the same
health risk conclusions when you’re dealing with water that’s only impacted by
animal sources. Dr. Harwood relies on those, but those assume full body
emersion, which is head under water, completely in the river. But at her
deposition, she acknowledged she has got no idea how often recreators in the
IRW are fully emersed in the water. She also testifies she doesn’t know —

THE COURT: Frankly, I don’t know that you want to raise that. I mean, clearly
people’s heads go under the water when they’re canoeing, when they’re recreating
in the IRW. Do you really want to go there? That really doesn’t pass the smell
test.

COUNSEL: Your Honor, I’'m not saying it doesn’t happen, but I’'m saying that
simply numerically applying the EPA’s 17 per thousand estimation to the number
of recreators in the IRW, the number given by Dr. Caneday in factoring out how
many sick people there must be out there, even though they can’t be found -- and
that’s what Dr. Harwood would love to do. But that’s not an analysis that she has
the basis to do, to provide.

koskosk

THE COURT: I’m not persuaded.

COUNSEL: Then that’s on me, Your Honor.
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THE COURT: I doubt if you or Mr. George would send your children down to
the IRW if we knew that there was fecal indicator bacteria there and just tell them
just don’t stick your head under the water. You know, that just doesn’t pass the
test. 'msorry . ..

Ex. 1 (7/28/09 Tr. pp. 168-69).

3. Indeed, in February 2009, EPA published a “white paper” reaffirming the
value of indicator bacteria in assessing aquatic health risks associated with fecal bacteria.
Ex. 2 (EPA, “Review of Zoonotic Pathogens in Ambient Waters” at 1) (“Water quality
criteria are specified throughout the world in terms of concentrations of fecal indicator
organisms because fecal matter can be a major source of pathogens in ambient water and
because it is not practical or feasible to monitor for the full spectrum of all pathogens that
may occur in water.”) EPA further determined that there is “limited evidence . . . that
recreational water contaminated with animal fecal material is less risky to swimmers than
recreational water contaminated with human fecal material.” 1d.

4. While Defendants assert that their arguments and evidence concerning as
yet unarticulated future water quality standards are not speculative, their own Response
belies this assertion. For instance, Defendants aver that: (a) a panel of experts convened
by EPA to evaluate the research needs for development of revised standards
“recommended research be conducted on a variety of approaches which were not limited
to the use of indicator bacteria”; (b) “EPA would not expend millions of dollars of
research questioning and evaluating the reliability of its own guidelines for determining
risk to human health from bacteria if it did not consider it important to revise those
standards”; and (c¢) “EPA has stated it intends on releasing a new standard in 2012.”

Response at 5 (emphasis added). These statements show that Defendants do not know

whether any revised AWQC will dispense with the use of indicator bacteria and that if
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any such revised AWQC are ever issued, they will be issued in 2012 or later, well after
this case has been tried. Therefore, Defendants’ arguments and evidence concerning
these as yet unarticulated future water quality standards are patently speculative and
should be precluded as such. What is more, as shown by the above-quoted EPA white
paper from February 2009, it is far from certain that any future water quality standards
will dispense with the use of indicator bacteria to assess recreational aquatic health risks
associated with zoonotic sources. Most importantly, Defendants’ predictions have no
bearing on the pertinent issue of whether the waters of the IRW pose an unacceptable

health risk under the only current and applicable standards mandated by Oklahoma law.

Defendants’ speculation about as yet unarticulated future standards can only serve to
confuse the true issues in this case.

WHEREFORE, premises considered, the State respectfully requests that the Court
grant its Motion in Limine Pertaining to As Yet Unarticulated Future Water Quality

Criteria.

Respectfully submitted,

W.A. Drew Edmondson, OBA # 2628
ATTORNEY GENERAL

Kelly H. Burch, OBA #17067
ASSISTANT ATTORNEY GENERAL
STATE OF OKLAHOMA

313 N.E. 21* Street

Oklahoma City, OK 73105

(405) 521-3921

M. David Riggs, OBA #7583
Joseph P. Lennart, OBA #5371
Richard T. Garren, OBA #3253
Sharon K. Weaver, OBA #19010
Robert A. Nance, OBA #6581
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D. Sharon Gentry, OBA #15641

David P. Page, OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

/s/ Louis W. Bullock

Louis W. Bullock, OBA #1305

Robert M. Blakemore, OBA #18656
BULLOCK BULLOCK & BLAKEMORE
110 West 7™ Street, Suite 707

Tulsa, OK 74119-1031

(918) 584-2001

Frederick C. Baker (pro hac vice)
Elizabeth Claire Xidis (pro hac vice)
MOTLEY RICE LLC

28 Bridgeside Boulevard

Mount Pleasant, SC 29465

(843) 216-9280

William H. Narwold (pro hac vice)
Ingrid L. Moll (pro hac vice)
Mathew P. Jasinski (pro hac vice)
MOTLEY RICE LLC

20 Church Street, 17™ Floor
Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent (pro hac vice)
Michael G. Rousseau (pro hac vice)
Fidelma L. Fitzpatrick (pro hac vice)
MOTLEY RICE LLC

321 South Main Street

Providence, RI 02940

(401) 457-7700

ATTORNEYS FOR PLAINTIFF,
STATE OF OKLAHOMA
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CERTIFICATE OF SERVICE

I certify that on the 4™ day of September, 2009, I electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and transmittal
of a Notice of Electronic Filing to the following ECF registrants:

W.A. Drew Edmondson, Attorney General fc_docket@oag.ok.gov
Kelly Hunter Burch, Assistant Atty General kelly.burch@oag.ok.gov
OFFICE OF THE ATTORNEY GENERAL , STATE OF OKLAHOMA

M. David Riggs driggs@riggsabney.com

Joseph P. Lennart jlennart@riggsabney.com
Richard T. Garren rgarren(@riggsabney.com

Sharon K. Weaver sweaver(@riggsabney.com

Robert A. Nance rnance@riggsabney.com

D. Sharon Gentry sgentry(@riggsabney.com

David P. Page dpage@riggsabney.com

RIGGS ABNEY NEAL TURPEN ORBISON &

LEWIS

Louis W. Bullock Ibullock@bullock-blakemore.com
Robert M. Blakemore bblakemore@bullock-blakemore.com

BULLOCK BULLOCK & BLAKEMORE

Frederick C. Baker fbaker(@motleyrice.com
Elizabeth Claire Xidis cxidis@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Ingrid L. Moll imoll@motleyrice.com
Mathew P. Jasinski mjasinski@motleyrice.com
Jonathan D. Orent jorent(@motleyrice.com
Michael G. Rousseau mrousseau@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com

MOTLEY RICE LLC
COUNSEL FOR PLAINTIFF, STATE OF OKLAHOMA

William D. Perrine wperrine(@pmrlaw.net
Robert P. Redemann rredemann@pmrlaw.net
David C. Senger david@cgmlawok.com

PERRINE, McGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
YOUNG WILLIAMS

COUNSEL FOR DEFENDANT CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS,

INC.

John H. Tucker jtucker@rhodesokla.com
Kerry R. Lewis klewis@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thill@rhodesokla.com
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RHODES, HIERONYMUS, JONES, TUCKER &
GABLE

Terry W. West terry@thewestlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com
Todd P. Walker twalker@faegre.com
Christopher H. Dolan cdolan@faegre.com
Melissa C. Collins mcollins@faegre.com
Colin C. Deihl cdeihl@faegre.com
Randall E. Kahnke rkahnke@faegre.com

FAEGRE & BENSON LLP
COUNSEL FOR DEFENDANT CARGILL, INC. and CARGILL TURKEY
PRODUCTION, LLC

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
OWENS LAW FIRM, P.C.

James M. Graves jgraves(@bassettlawfirm.com
Gary V. Weeks gweeks@bassettlawfirm.com
Woody Bassett whbassett@bassettlawfirm.com
K.C. Dupps Tucker kctucker@bassettlawfirm.com
Earl Lee “Buddy” Chadick bechadick@bassettlawfirm.com
Vincent O. Chadick vchadick@bassettlawfirm.com

BASSETT LAW FIRM
COUNSEL FOR DEFENDANT GEORGE’S INC. AND GEORGE’S FARMS, INC.

A. Scott McDaniel smcdaniel@mbhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip D. Hixon phixon@mbhla-law.com
Craig A. Mirkes cmirkes@mbhla-law.com
McDANIEL HIXON LONGWELL & ACORD,

PLLC

Sherry P. Bartley sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES &
WOODYARD, PLLC
COUNSEL FOR DEFENDANT PETERSON FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

CONNER & WINTERS, LLP
COUNSEL FOR DEFENDANT SIMMONS FOODS, INC.
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Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com
Timothy T. Jones tim.jones@tyson.com

TYSON FOODS INC

Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin Darst dustin.darst@kutakrock.com

KUTAK ROCK LLP

Stephen Jantzen sjantzen@ryanwhaley.com
Paula Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com

RYAN, WHALEY & COLDIRON

Thomas C. Green tcgreen(@sidley.com
Mark D. Hopson mhopson@sidley.com
Timothy Webster twebster@sidley.com
Jay T. Jorgensen jjorgensen(@sidley.com
Gordon D. Todd gtodd@sidley.com
Erik J. Ives eives@sidley.com
Frank R. Volpe fvolpe@sidley.com

SIDLEY AUSTIN LLP
COUNSEL FOR DEFENDANTS TYSON FOODS, INC., TYSON POULTRY INC.,
TYSON CHICKEN, INC., and COBB-VANTRESS, INC.

R. Thomas Lay rti@kiralaw.com
KERR, IRVINE, RHODES & ABLES

Jennifer S. Griffin jeriffin@lathropgage.com
David Brown dbrown@]lathropgage.com
Frank M. Evans III fevans@lathropgage.com

LATHROP & GAGE, L.C.
COUNSEL FOR DEFENDANT WILLOW BROOK FOODS, INC.

Robin S. Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER

Gary S. Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
COUNSEL FOR US CHAMBER OF COMMERCE AND AMERICAN TORT REFORM

ASSOCIATION

D. Kenyon Williams, jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN

& NELSON

COUNSEL FOR POULTRY GROWERS /INTERESTED PARTIES /POULTRY
PARTNERS, INC.

Richard Ford richard.ford@crowedunlevy.com
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LeAnne Burnett leanne.burnett@crowedunlevey.com
CROWE & DUNLEVY
COUNSEL FOR OKLAHOMA FARM BUREAU, INC.

Kendra A. Jones, Assistant Attorney General kendra.jones(@arkansasag.gov
Charles L. Moulton, Sr. Ass’t AG charles.moulton@arkansasag.gov
OFFICE OF THE ATTORNEY GENERAL,

STATE OF ARKANSAS

COUNSEL FOR STATE OF ARKANSAS

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com

Adam J. Siegel ajsiegel@hhlaw.com

HOGAN & HARTSON
COUNSEL FOR NATIONAL CHICKEN COUNCIL, U.S. POULTRY & EGG ASS’N
AND NATIONAL TURKEY FEDERATION

John D. Russell jrussell@fellerssnider.com
William A. Waddell, Jr. waddell@fec.net

David E. Choate dchoate@fec.net
FELLERS SNIDER BLANKENSHIP BAILEY &

TIPPENS P.C.

COUNSEL FOR ARKANSAS FARM BUREAU FEDERATION

Barry G. Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
TITUS HILLIS REYNOLDS LOVE DICKMAN &

McCALMON

William S. Cox III wceox@lightfootlaw.com
Nikaa B. Jordan njordan@lightfootlaw.com

LIGHTFOOT FRANKLIN & WHITE LLC
COUNSEL FOR AMERICAN FARM BUREAU FEDERATION and NATIONAL
CATTLEMEN’S BEEF ASSOCIATION, AMICUS CURIAE

Richard Mullins richard.mullins@mcafeetaft.com
McAFEE & TAFT PC

COUNSEL FOR TEXAS FARM BUREAU, TEXAS CATTLE FEEDERS ASSN, TEXAS
PORK PRODUCERS ASSN, AND TEXAS ASSN OF DAIRYMEN

/s/ Louis W. Bullock
Louis W. Bullock




